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VEMORANDUM OPI NI ON AND ORDER

Plaintiffs, Christopher Marcus Johnson and his nother,
Panmel a Annette DeNeal, filed this lawsuit alleging violations
of the Individuals with Disabilities Education Act (IDEA), 20
U S.C. §8 1400 et seq., and 42 U S.C. §8 1983. Plaintiffs
all ege that the District of Colunmbia Public Schools (DCPS)
violated the IDEA s right to counsel and attorney’s fees
provisions by including in a settlenent offer a waiver of
attorneys fees, and by the subsequent conduct of the DCPS at a
hearing in which plaintiffs challenged the fee waiver
provi sion of the settlenent. |In addition to alleging that the
DCPS violated plaintiffs’ right to counsel and fees in this
particul ar case, plaintiffs also allege that it is the DCPS
ongoi ng custom policy, and practice to interfere with the

statutory rights to counsel and fees of plaintiffs bringing



conplaints pursuant to IDEA, in violation of |DEA and § 1983.

This case comes before the Court on defendant’s notion to
di sm ss. Defendant argues that plaintiffs waived any right to
chal l enge the settlenment agreenent when they entered into that
agreement of their own free will. Defendant al so argues that
the Suprene Court’s decision in Evans v. Jeff D., 475 U S. 717
(1986) precludes plaintiffs’ challenge to the fee waiver
contained in the settlenment offer and argues that plaintiffs
are not entitled to any attorney’ s fees after the Suprene
Court’s decision in Buckhannon Board and Care Hone Inc., V.
West Virginia Departnment of Health and Human Resources, 532
U.S. 598, 121 S. Ct. 1835 (2001). Therefore, argues defendant,
plaintiffs have failed to state a claimunder either |IDEA or 8§
1983.

Al so before the Court is plaintiffs’ notion for an order
barring i nmplenentation of a policy announced by DCPS by way of
a menor andum dat ed August 31, 2001 (“the Perel man Menpn”). In
response, defendant incorporates the argunents raised in its
nmotion to dismss, as well as argues that plaintiffs |ack
standing to challenge this policy.

Upon consi deration of defendant’s notion to dism ss, and
t he opposition and reply thereto, as well as the applicable

statutory and case |aw, the Court concludes that plaintiffs



have stated a clai munder both | DEA and 8 1983. Defendant’s
notion i s hereby DENI ED.

Upon consideration of plaintiffs’ notion for injunctive
relief, the opposition and reply thereto, as well as the
applicable statutory and case |law, the Court concl udes that
plaintiffs have not established standing to challenge the
policy announced in the August 31, 2001 nenorandum
Plaintiffs’ motion is therefore DENIED W THOUT PREJUDI CE to
raising the issue at a later point in this case.

BACKGROUND

Plaintiff Christopher Marcus Johnson is a child in need
of special education services. Christopher’s nother,
plaintiff Panmela Annette DeNeal, hired the services of an
attorney, Ronald Drake, to assist her in acquiring a special
education eval uation and services fromthe DCPS.

Ms. DeNeal alleges that her quest for special education
services for Christopher was protracted unnecessarily by DCPS.
After at least a year of trying to get the DCPS to eval uate
her son’s need for special education services, M. DeNeal
became aware that DCPS nay have already eval uated her son.
Plaintiffs’ attorney filed a request for a hearing seeking an
order that the DCPS provide plaintiffs with a copy of the

reports of the evaluations of Christopher that DCPS had



al ready conduct ed.

After the filing of the hearing request, plaintiffs’
counsel and counsel for the DCPS entered into settlenment
negotiations. On January 24, 2001, DCPS, through its counsel
Jeffrey Kaplan, made a settlenment offer that agreed to much
nore than the relief plaintiffs were seeking at their
requested hearing. |In particular, the settlenent offer stated
t hat DCPS woul d convene a pl acenent neeting to determ ne
Christopher’s eligibility for special services within 10 days
of the receipt of all independent evaluation reports. |If
Chri st opher was found eligible, DCPS agreed to devel op an
i ndi vi dual i zed education plan, and send referrals to at | east
t hree school s proposed by Christopher’s parents. DCPS agreed
to issue a notice of placenment within 10 days of Christopher’s
bei ng found eligible for services. DCPS also agreed, in the
event that Christopher was found eligible for services, to
i medi ately award fifty hours of one-on-one tutoring as
conpensat ory education for past denials of such requests.

DCPS agreed to fund this tutoring within certain limts. See
Conmpl ai nt, Ex. 2.

DCPS conditioned the settlenent offer on the foll ow ng

term “The parent waives any right to prevailing party status

and will not seek |legal fees and associated costs in regard to



this matter.” Conplaint, Ex. 2. Plaintiffs’ counsel
recogni zed that the sinultaneous generous offer of services
and wai ver of attorneys’ fees created a conflict between the
interest of counsel and interest of the plaintiffs. Wen M.
Drake relayed the terns of this settlenent offer to M.
DeNeal , she al so recogni zed the conflict. Despite this
conflict, Ms. DeNeal instructed her counsel to sign the
settlement offer on her behalf because it was in Christopher’s
best interest. The settlenment offer was signed on January 24,
2001. Ms. DeNeal al so authorized her counsel to request an
adm ni strative hearing to assert her conplaint that the DCPS
had viol ated her right to counsel under |IDEA by inserting the
fee wai ver |anguage into the settlenent offer.

The hearing was schedul ed for March 1, 2001. Prior to
t he hearing, on February 22, 2001, DCPS sent M. Drake a
“Di sclosure Notice” that included a |ist of proposed w tnesses
for the upcom ng hearing. Those wi tnesses included M. Drake,
counsel for plaintiffs, and three fanmous dead authors,
including “J.P. Sartre,” “B. Brecht,” and “L. Carroll.”
Conpl ai nt, Ex. 3. That notice was signed by M. Kaplan. At
the hearing on March 1, 2001, M. Drake objected to being
called as a witness and to the content of the Disclosure

Notice generally. M. Drake offered the Disclosure Notice as



further evidence of DCPS actions with respect to interference
with his clients’ right to counsel. The hearing officer
refused to admit the Notice into evidence. Plaintiffs allege
that at the hearing, DCPS orally noved to strike M. Drake’s
name fromthe witness list, but refused to withdraw the

Di scl osure Notice. The hearing officer’s witten

determ nation, see Conplaint, Ex.1, states that the Disclosure
Noti ce was not entered into evidence because M. Kapl an spoke
with M. Drake about it on February 22, 2001 and withdrew t he
notice.

At the hearing, M. Drake attenpted to offer witten
stipulated facts into the record, but DCPS refused to agree to
those stipulations. Conplaint, Ex. 4. M. Drake then
attenmpted to enter those facts into evidence as proffers, but
t he docunment was not accepted into the record. M. DeNeal had
wai ved her right to be present at the hearing, and plaintiffs
counsel did not intend to call her as a witness. However, the
hearing officer ruled that plaintiff nust testify in order to
chal l enge the settlenment agreenent. After she ruled that Ms.
DeNeal , who was not present, nmust testify, the hearing officer
then denied plaintiffs’ counsel’s request to continue the
hearing in order to be allowed tinme for Ms. DeNeal to present

testi nony. The hearing officer then dism ssed the case.



The hearing officer’s witten determ nation offers two
conflicting grounds for dism ssing the case. The hearing
officer first holds that she did not have jurisdiction to hear
a challenge to a settlenment agreenment on the grounds that the
proposed fee waiver inperm ssibly interfered with plaintiffs’
right to counsel under |DEA. However, the hearing officer
t hen concl uded the evidence established that plaintiff
voluntarily entered into the settlenent agreenment and that
t here was no evidence of coercion, duress, or |ack of
under standi ng. The hearing officer also concluded that there
was no evidence that the provision of an appropriate
educati onal placement for Christopher was jeopardi zed by the
agreenment, and consequently dism ssed the conpl aint.

Plaintiffs filed this lawsuit on March 12, 2001 all eging
that the DCPS had violated |IDEA and 8§ 1983. On Septenber 4,
2001, plaintiffs filed a notion for an order barring the
i npl ementati on of a DCPS policy reflected in a menorandum
i ssued on August 31, 2001. See PIfs’ Modtion, Ex. 1. The
menor andum was i ssued by Paul a Perel man, Executive Director,
Medi ati on and Conpliance, Division of Special Education, DCPS.
ld. The Perel man Meno was addressed to “Attorneys Who
Represent Parents \Who Prevail Against the D.C. Public Schools

in Actions Brought Under the Individuals with Disabilities



Act.” It stated that pursuant to its interpretation of the

Suprene Court’s May 29, 2001 decision in Buckhannon,
effective September 1, 2001, DCPS will not pay
attorneys’ fees incurred in the course of executing
a settlenent agreenent with an attorney representing
a parent who alleges a DCPS violation of the |DEA

unl ess the paynent of these fees is a negoti ated
termof the settlenment agreenment in question.

DI SCUSSI ON

| . Def endant’s Motion to Dism ss
A St andard of Review

The Court will not grant a notion to dismss for failure
to state a claimpursuant to Federal Rule of Civil Procedure
12(b) (6) “unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would
entitle himto relief.” Conley v. G bson, 355 U S. 41, 45-46,
78 S. Ct. 99 (1957); Kowal v. MIl Comrunications Corp., 16
F.3d 1271, 1276 (D.C. Cir. 1994). Accordingly, at this stage
of the proceedings, the Court nust accept as true all of the
conplaint’s factual allegations. See Does v. United States

Dep’t of Justice, 753 F.2d 1092, 1102 (D.C. Cir. 1985).

Plaintiffs are entitled to “the benefit of all inferences that
can be derived fromthe facts alleged.” Kowal, 16 F.3d at
1276.



B. | DEA Cl ai s

| DEA seeks to "ensure that all children with disabilities
have available to them a free appropriate public education
t hat enphasi zes speci al education and rel ated services
designed to neet their unique needs and prepare them for
enpl oynent and i ndependent living." 20 U.S.C. 8§

1400(d) (1) (A). As a condition of receiving funds, |DEA
requires school districts to adopt procedures to ensure
appropri ate educational placenent of disabled students. See
20 U. S. C. § 1413. In addition, school districts nust devel op
conprehensi ve plans for neeting the special educational needs
of di sabl ed students. See 20 U.S.C. 8§ 1414(d)(2)(A). Known
as "individualized education prograns,” or |EPs, these plans
must include "a statenment of the child' s present |evels of
educati onal performance, ... a statenent of measurabl e annual
goal s, [and] a statenent of the special education and rel ated
services ... to be provided to the child....” 20 US.C. 8§
1414(d) (1) (A .

I n addition, |DEA guarantees parents of disabled children
consi derabl e and detail ed procedural rights. Parents are
entitled to an opportunity to participate in the
identification, evaluation, and placenment process. See 20

U S.C. 88 1414(f), 1415(b)(1). Included in this right to



participate is the right to file conplaints. |DEA gives
parents

an opportunity to present conplaints with respect to

any matter relating to the identification,

eval uation, or educational placenent of this child,

or the provision of a free appropriate public

education to such child.
81415(b)(6). Parents who file such conplaints are entitled to
an "inpartial due process hearing," 20 U S.C. 88 1415 (f)(1).
| nportantly, |DEA contains several requirenments for these
i npartial hearings, including:

(1) the right to be acconpani ed and advi sed by

counsel and by individuals with special know edge or

training with respect to the problens of children

with disabilities

(2) the right to present evidence and confront,

cross-exam ne, and conpel the attendance of

W t nesses.
8§1415(h). Parents "aggrieved by" a hearing officer's findings
and decision may bring a civil action in either state or
federal court without regard to the anmount in controversy. 20
U.S.C. 8 1415(i)(2). Furthernore, |DEA provides for
attorney’s fees: “In any action or proceedi ng brought under
this section, the court, in its discretion, my award
reasonabl e attorneys' fees as part of the costs to the parents
of a child with a disability who is the prevailing party.”
81415(i)(3)(B).

The DCPS' s |ong and unfortunate history of nonconpliance

10



with IDEA is well established. See, e.g., Calloway v.
District of Colunbia, 216 F.3d 1, 3 (D.C. Cir. 2000)( finding
that DCPS has failed to nmeet its obligations under IDEA is a
“fact no one disputes”). The DCPS' s failure to conply with

| DEA has resulted in "significant delays both in the placenent
of children in appropriate educational settings and in the
provi sion of crucial nmedical services, delays that have the
potential to permanently harmthe physical and enoti onal

heal th of many young children.” Blacknmun v. District of

Col unbia, 185 F.R D. 4, 5 (D.D.C. 1999). The DCPS hostility
to the legal fees paid to attorneys who successfully bring

| DEA actions agai nst DCPS has al so been docunmented. See
Cal | oway, 216 F.3d at 4 (quoting a Washington Post article as
stating, “these attorney fees rankle school officials who say
t he money should be spent on children”). Indeed, in part
because of the significant anount of nopney bei ng spent on
attorneys’ fees by DCPS, Congress in 1999 and 2000 capped the
amount of fees available to attorneys who bring | DEA cases
agai nst DCPS.! Id.

Plaintiffs in this case allege that DCPS has viol ated

! The 1 aw passed by Congress providing appropriations to the District of
Col unbi a for 2002 renoved this cap. See District of Colunbia Appropriations
Act, 2002, 115 Stat. 923, P.L. 107-96.

11



several provisions of |DEA and 8 1983. Specifically,
plaintiffs allege that DCPS s conditioning of a settlenent
offer on a fee waiver, and actions at the hearing requested by
plaintiffs to challenge that waiver, violated plaintiffs’
right to counsel guaranteed by 81415 (h)(1). Plaintiffs also
all ege that the DCPS is engaged in an unlawful pattern and
practice designed to limt access of IDEA plaintiffs to | egal
representation, in violation of various provisions of |DEA,

i ncluding 81415 (h)(1), and 81415(i)(3)(B). Further,
plaintiffs allege the hearing officer’s refusal to admt
certain evidence into the record and shifting of the burden of
proof at the hearing to plaintiffs violated several procedural
provi sions of IDEA. Finally, plaintiffs allege that these

vi ol ati ons of |IDEA also constitute violations of § 1983's
protecti on agai nst deprivations of rights secured by the
Constitution and | aws of the United States.

Def endants have responded by noving to dism ss sone of
these clainms. Defendant argues that plaintiffs’ settlenment
with DCPS bars their clains here, and that in any event
plaintiffs are not entitled to any fees because after

Buckhannon Board and Care Hone Inc., v. West Virginia
Departnent of Health and Human Resources, 532 U. S. 598, 121 S.

Ct. 1835 (2001), plaintiffs are not prevailing parties.

12



Def endant al so argues that plaintiff fails to state a claim
under | DEA because under the Suprene Court’s decision in Evans
v. Jeff D., 475 U.S. 717 (1986), the DCPS is permitted to

condition settlenment offers on fee waiver. Finally, defendant
argues that because plaintiffs have suffered no injury from
the settlenent agreenent, they have no clai munder § 1983
based on those | DEA viol ations.

1. Plaintiffs’ Right to Counsel under | DEA

| DEA provi des that parents who file conplaints pursuant
to IDEA are entitled to an inpartial due process hearing, and
at that hearing, have “the right to be acconpani ed and advi sed
by counsel.” 8 1415(h)(1). Plaintiffs allege that DCPS has
violated that right in several ways in this case, and that the
viol ations here reflect a | arger ongoi ng policy of denying and
infringing the right of parents to representation by conpetent
counsel when chall enging DCPS actions that violate IDEA. Such
al l egations state a claimfor a violation of |DEA

Def endant’s first argunent in response to plaintiff’s
claims under I DEA and 8 1983 is that because plaintiffs
settled their underlying adm nistrative proceedi ng they are
sonehow barred frombringing this lawsuit to challenge the
actions of DCPS. This argument is without merit. Plaintiffs

are not suing to resolve their original claimthat Christopher

13



was entitled under I DEA to special education services— that
claimwas settled on January 24, 2001. Rather, plaintiffs are
chal I engi ng the actions by DCPS in negotiating that settl enent
agreenent and in conducting the subsequent adm nistrative
hearing, as violations of IDEA's right to counsel provision,
and as part of DCPS |arger policy of violating that right.
The fact that plaintiffs settled their underlying claims in no
way precluded themfromfiling an adm nistrative conpl ai nt
with respect to any DCPS actions that created a conflict
between their interests and their attorney’' s interest, and in
no way precludes the filing of this lawsuit to chall enge those
actions.?

Def endant al so argues the Suprenme Court’s opinion in
Evans v. Jeff D., 475 U.S. 717 (1986) sonmehow aut horizes the
actions taken by DCPS with respect to plaintiffs. Defendant
is mstaken. There are several very inportant differences
bet ween Jeff D. and this case.

Jeff D. involved the interpretation of the Civil Rights

Attorney’s Fees Awards Act of 1976 (Fees Act). 42 U S.C. 8§

2 Def endant s’ argunent that plaintiff’s case should be dism ssed because
they are not prevailing parties after Buckhannon fails for sinilar reasons.
Plaintiffs are not arguing that they are prevailing parties as a result of the
favorabl e settl ement agreenment reached, but rather that defendant’s conduct
violated the | DEA and § 1983. The inplications of Buckhannon for plaintiff’'s
I DEA cl ai ms are discussed further bel ow

14



1988. The Fees Act states, “the court, in its discretion, may
allow the prevailing party . . . a reasonable attorney’'s fee”
in actions pursuant to several enunerated federal statutes.

ld. The issue presented to the Suprene Court was whet her the
Fees Act required a district court to di sapprove a civil
rights class action settlenment when the offered relief equal ed
or exceeded the probable outcone at trial but was expressly
conditioned on a waiver of attorney’'s fees. 475 U. S. at 731.
The Court held that a district court could, in its discretion
pursuant to the Fees Act, approve such a settlenent.

Jeff D. stands for the proposition that the legality of
settlenment offers conditioned on the waiver of attorney’ s fees
depends on the text of the statute that authorizes the fees.
Not hing in the Fees Act explicitly precluded such an offer,
nor did the Suprenme Court read such a prohibition into the Act
based on the underlying purpose of encouraging the
availability of |legal representation for civil rights actions.
ld. at 737. The Suprene Court spent nuch of the opinion
di scussing the argunent that the purpose of the Fees Act
required the Court to read into the statute a prohibition on
settlenments conditioned on fee waivers. I1d. (“W conclude,
therefore, that it is not necessary to construe the Fees Act

as enmbodying a general rule prohibiting settlenents

15



conditioned on the waiver of fees in order to be faithful to
t he purposes of the Act.”).

In this respect, IDEA is very different fromthe Fees
Act. Plaintiffs do not rest their challenge to such
settlenment offers by DCPS solely on the attorney’ s fees
provi sion of |DEA, 81415(i)(3)(B). Rather, plaintiffs allege
t hat such offers in thenmselves violate, and are part of an
ongoi ng policy of violating, IDEA' s right to counsel
provi sion, 8 1415(h)(1). The Fees Act at issue in Jeff D.
contains no explicit right to counsel provision. The fee
wai ver offer made by DCPS could violate 8 1415(h)(1) if that
of fer underm ned plaintiffs’ ability to receive the
unconflicted representation by their attorney. Furthernore,
t he conduct of the DCPS during the adm nistrative hearing
requested by plaintiffs to challenge that fee waiver provision
al so raises serious questions about the DCPS intent to
interfere with plaintiffs’ legal representation. Finally, the
fee wai ver and DCPS other actions are alleged to be part of a
| arger policy intended to violate the right to counsel under
| DEA of children and parents in the District of Colunbia.
Nei ther the logic nor holding of Jeff D. prohibit such a claim
based on this provision of |DEA

2. Plaintiffs’ Right to Attorney’ s Fees under | DEA.

16



Plaintiffs have also stated a claimfor a violation of
the attorney’'s fees provision of |DEA, 8 1451(i)(3)(B), based
on the allegation that DCPS is engaged in an ongoi ng
vindictive and retaliatory effort to deny parents of children
in need of special services access to |l egal representation by
conditioning settlenment offers on fee waivers. The fees
provi sion of |IDEA states, “In any action or proceedi ng brought
under this section, the court, in its discretion, may award
reasonabl e attorneys' fees as part of the costs to the parents
of a child with a disability who is the prevailing party.” 8§
1415(i)(3)(B). This language is very simlar to that in other
fee-shifting statutes, including the Fees Act at issue in Jeff
D. See 42 U S.C. § 1988 (“the court, in its discretion, may
allow the prevailing party . . . a reasonable attorney’'s
fee”). The Jeff D. court suggested, but did not decide, that
in two specific situations fee waiver proposals by defendants
could violate the Fees Act: first, when a defendant adopts a
uniformstate or city-wde policy of insisting on fee waivers
as part of settlenment offers; and second, when the waiver
offer was part of a “vindictive effort to teach counsel that
t hey had better not bring such cases.” 1d. at 740.

Plaintiffs have alleged facts to support finding that both

t hose situati ons occurred here.

17



Wth respect to a uniform policy of insisting on fee

wai vers, the Supreme Court stated the following in Jeff D.:

Specifically respondents assert that the State of

| daho coul d not pass a valid statute precluding the
payment of attorney’s fees in settlements of civil
rights cases to which the Fees Act applies. From
this they reason that the Fees Act nust equally
preclude the adoption of a uniform state-w de policy
t hat serves the sanme end, and accordingly contend
that a consistent practice of insisting on a fee
wai ver as a condition of settlenment in civil rights
litigation is in conflict with the federal statute
aut horizing fees for prevailing parties, including
t hose who prevail by way of settlenment. Remarkably
there seens little disagreenent on these points.

ld. at 739. The Suprenme Court ultimately declined to resolve
the i ssue because the record before it did not support a
finding that such a policy existed. Id. at 740 (“We find it
unnecessary to evaluate this argunent, however, because the
record in this case does not indicate that |Idaho has adopted
such a statute, policy or practice.”). |If plaintiffs in this
case can denonstrate after discovery that DCPS has a

consi stent policy or practice of conditioning settlenent
offers on fee waivers in | DEA cases, defendant w |l be hard-
pressed to argue that it has not violated the fee provision of
| DEA. The District through the creation of policy can not
refuse to obey federal |law that allows for attorneys fees in

t hese cases, and that was explicitly designed to encourage and

provide for |egal representation for parents of disabled

18



children. The only body with the authority to amend | DEA is
Congress itself.

Second, with respect to a defendant’s vindictive intent
to deny access to counsel, the Suprene Court al so suggested
that such an intent would be highly problematic. 1d. at 740
(explaining that the Solicitor General suggested in argunent
that a fee waiver should not be approved if part of a
“vindictive effort... to teach counsel that they had better
not bring such cases”). Once again, because the record before
it did not support such a finding, the Suprenme Court declined
to reach this issue. 1d. (“Nor does the record support the
narrower proposition that petitioners’ request to waive fees
was a vindictive effort to deter attorneys fromrepresenting
plaintiffs in civil right suits against Idaho.”). As
suggested by the Supreme Court, proof of a vindictive intent
by DCPS, which includes but is not limted to the waiver
offer, can constitute a violation of IDEA's attorney’'s fees
provision. In this case, the Court is troubled by plaintiffs’
al |l egations and the supporting docunentation attached to the
conplaint. The fee waiver in the settlenent agreenent, the
February 22, 2001 letter from DCPS counsel to plaintiffs’
counsel listing plaintiffs’ counsel as well as three dead

famous i ndividuals as witnesses in the upcom ng hearing, as

19



well as the hearing officer’s subsequent treatnment of
plaintiffs’ claims, all raise serious questions about DCPS
intent with respect to the rights guaranteed plaintiffs under
| DEA.

I n deci ding whether to construe the Fees Act to prohibit
conditioning settlenent offers on fee waivers, the Jeff D
Court exam ned in detail the conpeting values of pronoting the
vindi cation of civil rights and encouraging settlenment. 475
U S at 730 - 38. Because of the differences between | DEA and
t he Fees Act, that bal ance of conpeting val ues conmes out
differently here. The Supreme Court found defendants’ need
for finality and potentially large liability for fees weighed
heavily in favor of allow ng sinultaneous nerits and fees
negotiations. In particular, that Court stated, “[t]he
def endants’ potential liability for fees in this kind of
l[itigation can be as significant as, and someti mes even nore
significant than, their potential liability on the nmerits.”
ld. at 734. The Suprenme Court opined that such | arge anmount
of potential liability for fees may “darken the prospects for
settlenment if fees cannot be negotiated,” thereby underm ni ng
the plaintiffs’ interest in achieving favorable settlenments of
civil rights actions. 1d. at 735. This argunent does not

necessarily apply to fee awards in the District of Colunbia in
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| DEA cases after 1999. Fee awards under IDEA in the District
of Col unbia were capped by Congress in an intentional effort
to reduce the cost of attorneys fees to the DCPS. See
Cal | oway, 216 F.3d at 3. Thus, the potential liability of the
District for attorney’ s fees under |DEA during the existence
of the cap was significantly | ess than under other civil
rights statutes. The Suprenme Court in Jeff D. also cited the
potential for Courts under the Fees Act to apply a nultiplier
to enhance fee awards as contributing to the need for

settl enent because of the uncertainty and size of defendants’
potential liability. 475 U S. at 736. |In contrast to the Fees
Act, nultipliers are not available for fee awards pursuant to
| DEA. See 8 1415(i)(3)(C). Because fee awards could be
significantly | ess under |DEA than awards under the Fees Act,
especially in the District of Colunbia, the ability of DCPS to
predict its potential liability for fees is nuch greater than
t hat di scussed by the Supreme Court in Jeff D. Therefore, the
strong policy in favor of settlenment of fees at work in Jeff

D. does not carry the sane force here. As a result, this
Court should be nmore inclined to hold that settlement offers
conditioned on fee waivers, when part of a consistent policy
by DCPS, or as part of a vindictive effort to underm ne the

ri ght of parents and children to counsel, violate the IDEA s
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attorney’s fee provision, 8 1415(i)(3)(B).

This Court’s analysis is not altered by the Suprene
Court’s recent holding in Buckhannon Board and Care Hone Inc.,
v. West Virginia Department of Health and Human Resources, 532
U S 598, 121 S. Ct. 1835 (2001). The holding of Buckhannon
does not preclude an award of fees to plaintiffs who settle
| DEA clains during either in adm nistrative or judicial
proceedi ngs. But see Akinseye v. District of Colunbia, No.
01-CV-1769(D.D.C. filed March 19, 2002). Because fees can be
avai l able to settling parties under |IDEA s fees provision,
following the Suprene Court’s logic in Jeff D., any policy or
practice that intentionally or vindictively denies fees to al
settling plaintiffs conflicts with that fees provision.

The question presented to the Suprenme Court in Buckhannon
was whether the term*“prevailing party” included a party that
achieved its desired result because its |awsuit brought about
a voluntary change in the defendant’s behavior prior to
judicial resolution of plaintiff’s clains. 532 U S. at 600.
The hol di ng of Buckhannon nust be read in |ight of the facts
of that case. The plaintiff in Buckhannon was a nursing hone
that failed a fire inspection and subsequently sued the State
of West Virginia on the grounds that the |aw setting forth the
standard for fire inspections violated the Fair Housi ng Act

22



Amendnents of 1988 (FHAA), 102 Stat. 1619, 42 U. S.C. § 3601 et
seq., and the Anmericans Wth Disabilities Act of 1990 (ADA),
104 Stat. 327, 42 U.S.C. 8§ 12101 et seq. 1d. at 601. During
the litigation, the West Virginia |legislature repealed the | aw
at issue, and the District Court dism ssed the suit as noot.
ld. Plaintiffs filed for attorney’s fees under the fees

provi sions of the FHAA and the ADA, arguing that they were a
prevailing party under the “catalyst theory.” The Suprene
Court, over a vigorous dissent, rejected that argunent and
hel d that a defendant’s “voluntary change in conduct” did not
cause the “alteration in the legal relationship of the
parties” required for “prevailing party” status. Id. at 605.

I n deciding that West Virginia s voluntary elimnation of
the law in question could not provide the basis for prevailing
party status, the Suprene Court did discuss whether the term
“prevailing party” covered other factual scenarios. The Court
confirmed its |ong-standi ng precedent that a judgnment on the
merits can give rise to prevailing party status. 1d; see also
Maher v. Gagne, 448 U. S. 122, 100 S.C. 2570 (1980).

Simlarly, the Court confirmed that a court-ordered consent
decree can also give rise to prevailing party status. 1d.;
see also Maher, 448 U. S. at 126. The Court did not then
resolve the issue of whether a plaintiff who enters a private
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settl ement agreenment could be considered a prevailing party,
but did arguably express skepticismthat such a private
settlenment could alter the legal relationship between the
parties. 1d. at 604 n.7; see also id. at 605 (referring to
“judicially sanctioned change in the |egal relationship” and
“the necessary judicial inprimtur”).

It is true that some courts have extracted fromthis
skepticisma directive to bar attorney’ s fees under any
statute including the “prevailing party” |anguage absent a
j udgnment or court-ordered consent decree. See, e.g., J.C v.
Regi onal School District 10, 278 F.3d 119 (2d Cir. 2002);

Aki nseye v. District of Colunmbia, No. 01-CV-1769 (D.D.C. filed
March 19, 2002). However, for several reasons, this Court
declines to extend the holding in Buckhannon so far.

First, entering into a private settlenment agreenent does
alter the legal relationship of the parties in a real and
substantial manner. See, e.g., Kokkonen v. Guardi an |Insurance
Conmpany of Anerica, 511 U S. 375, 114 S. Ct. 1673 (1994)
(recogni zing breach of contract claimarising out of failure
to comply with private settlenment of federal |awsuit, but
hol ding that state, rather than federal, courts have
jurisdiction to hear such clainms). Thus, the Supreme Court’s
requirenment that in order to qualify as a prevailing party

24



requires an enforceable change in the legal relationship is in
fact nmet when parties enter a private settlenent.3 See also
Farrar v. Hobby, 506 U.S. 103, 113, 113 S. Ct. 566 (1992)

(hol ding that for purposes of the prevailing party

determ nation, "a material alteration of the |ega

rel ati onship occurs [when] the plaintiff becones entitled to
enforce a judgnent, consent decree, or settlenment against the
def endant ") .

Second, while the D.C. Circuit has yet to be faced with
this issue, this Court agrees with the Ninth Circuit’s opinion
in Barrios v. California Interschol astic Federation, 277 F.3d
1128 (9" Cir. 2202). That court held that Buckhannon did not
preclude an award of attorney’s fees to a plaintiff who
entered into a settlenent agreenent. 1d. at 1134 n. 5. The
Ninth Circuit rejected the argunent that the Suprene Court’s
di ctum i n Buckhannon about private settlenents could overcone
prior Ninth Circuit precedent holding that private settlenents
do constitute a material alteration in the |legal relationship

bet ween two parties sufficient to confer prevailing party

3 The fact that the settlenent agreenent involves |ess oversight and
approval than does a court-ordered consent decree, see Buckhannon, 532 U S. at
604 n.7, is immaterial to whether that settlenent agreenent is legally
enforceable by a court. Cf. Kokkonen, 511 U S. 375 (difference between
settl ement approved pursuant to Federal Rule of Gvil Procedure 41(a)(2) and
private settlenment is whether breach of contract claimarises in federal or
state court).
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status on a plaintiff. I1d. Simlarly, without a holding from

the Suprene Court or the D.C. Circuit to the contrary, this
Court will not reject prior D.C. Circuit precedent that allows
for the award of attorney’'s fees to plaintiffs who enter into
private settlenent agreenents. See, e.g, Grano v. Barry, 783
F.2d 1102 (D.C. Cir. 1986).

Finally, precluding awards of fees to plaintiffs who
settle their IDEA clainms would underm ne the purposes of | DEA.
The attorney’s fees provision of |DEA nmust be read in the
context of the entire statute. |DEA sets forth very detail ed
procedures for parents and children who chall enge a schoo
system s failure to conply with its provisions. See
generally, 8§ 1415. As part of those procedural rights, |DEA
recogni zed the need of parents and children for |egal
representation, in particular the “right to be acconpani ed by
counsel and by individuals with special know edge or training
with respect to the problens of children with disabilities.”
81415 (h)(1). The fees provision serves to assist parents in
obtaining |l egal representation, and further deters the school
system fromviolating the substantive provisions of the law. 8§
1415 (i)(3)(B). WMany of the parents who sue DCPS wi |l not
have the noney to hire an attorney w thout the fees provision.

Elimnating the ability of such parents to receive the noney
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with which to pay their attorneys if they decide to settle

wi Il place parents in the conflicted position of choosing

bet ween | egal representation and their child s interests in an
expedi tious settlenment. Thus, if the Court holds that fees
are not available to settling parties, one of the purposes of

| DEA— encouragi ng settlement of clainms, or providing adequate
counsel to parents— nust give. This Court refuses to read the
word “prevailing party” to require such a result.

In addition, for simlar reasons, Buckhannon does not
preclude the award of fees pursuant to the |IDEA fees provision
to plaintiffs who settle their IDEA clains during
adm ni strative proceedings. The |IDEA provision states that
fees are available to prevailing parties in “any action or
proceedi ng brought under this section,” |anguage which
i ncludes federal civil actions and adm nistrative proceedi ngs.
8§ 1415(i)(3)(B); see also, e.g., Mwore v. District of
Col unmbia, 907 F.2d 165 (D.C. Cir. 1990) (holding that fees are
avai l able to attorneys under |IDEA for work done at
adm ni strative level); accord King v. Floyd County Board of
Education, 228 F.3d 622, 625 (6'" Cir. 2000); Johnson v.

Bi smarck Pub. Sch. Dist., 949 F.2d 1000, 1003 (8th Cir. 1991).
Because fees are avail able under IDEA for both adm nistrative

and judicial proceedings, the timng of the settlenment is of
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no monent to the deternination of who is a prevailing party.
By settling an adm nistrative |IDEA claim a defendant school
systemcommits itself to an alteration of its behavior with
respect to a child s education just as it does when settling a
federal |awsuit pursuant to | DEA. Furthernore, as discussed
above, | DEA encourages settlenent at the admnistrative |evel,
but al so envisions |egal representation during that process,
see 8 1415(h)(1). These dual purposes would be underm ned if
plaintiffs were precluded by their inability to pay counsel
fromreceiving the | egal representation that the statute
envi si ons.

Because this Court refuses to extend Buckhannon beyond
its holding, it is free to conclude that attorney’'s fees are
available to plaintiffs who pursue | DEA clainms agai nst the
DCPS that result in the private settlenent of those clains
during either the admnistrative hearing process or a federal
civil action. As explained above, because attorney’'s fees are
avai |l abl e under I DEA to individuals such as plaintiff, either
a consistent policy and practice of requiring fee waivers in
settl enment agreements or an intentional or vindictive attenpt
to prevent plaintiffs who challenge DCPS actions from
recovering fees and therefore retaining | egal representation

could violate the fees provision of |DEA.
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For all these reasons, because plaintiffs have all eged
facts that show a custom practice, or policy by DCPS to
infringe the rights of parents and children to | egal
representation under | DEA, and a vindictive intent to cause
such infringenent, plaintiffs have stated a claimfor a
violation of the IDEA attorney’s fees provision, 8§
1415(i)(3)(B).

3. Plaintiffs’ Procedural Right to an Inpartial Hearing

Def endant’s notion to dismss fails to address
plaintiff’'s claim under | DEA based on problens with the March
1, 2001 hearing. See Conplaint at Y 38 - 41. For exanple,
plaintiffs allege that the hearing officer intentionally
refused to admt evidence relevant to plaintiff’s argunents.
ld. at 77 38 - 39. Plaintiffs also argue that the hearing
of ficer inpermssibly shifted the burden of proof on to
plaintiff by requiring that plaintiff testify, and then
di sm ssed the conpl aint because plaintiff was not present to
testify. Id. at 7740 - 41. Because defendant has failed to
address these clains, plaintiffs’ allegations with respect to
procedural violations at the March 1, 2001 hearing survive.

B. Plaintiffs’” § 1983 Claim

| DEA violations can be the predicate for a § 1983 claim

based on those statutory violations. See, e.g., Wl ker v.
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District of Colunbia, 969 F. Supp. 794 (D.D.C. 1997); see also

§ 1415. Section 1983 states

Every person who, under col or of any statute,

ordi nance, regul ation, custom or usage, of any

State or Territory or the District of Colunbia,

subj ects, or causes to be subjected, any citizen of

the United States or other person within the

jurisdiction thereof to the deprivation of any

rights, privileges, or imunities secured by the

Constitution and | aws, shall be liable to the party

infjured in an action at law, suit in equity, or

ot her proper proceeding for redress...
42 U.S.C. 8 1983. In any § 1983 action against a nmunicipality
such as the District of Colunbia, the burden is on the
plaintiffs to establish that the nmunicipality has a custom or
practice that caused the alleged constitutional or statutory
violation. See, e.g., Mnell v. Dep't of Social Services of
the City of New York, 436 U S. 658, 694 (1978); Daskal ea v.
District of Colunbia, 227 F.3d 433, 441 (D.C. Cir. 2000).
Plaintiffs here have all eged that the DCPS has a custom
policy, or practice of interfering with the right to counsel
guaranteed by I DEA to disabled children and their parents.
Plaintiffs’ conplaint cites several actions by DCPS that
all egedly reflect this policy. First, DCPS invests the sane
official with the power to negotiate settlenments of | DEA

claims and to negotiate settlenents of fees. Wile

simul taneous fee and nerits settlenent negotiations are not
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per se illegal or unethical, they could be rel evant evidence

of an intent to undermne the ability of plaintiffs to retain
unconflicted counsel. Second, DCPS has conditioned settl enent
offers on the waiver of attorneys’ fees. This could reflect
the intentional creation of a conflict of interest between
plaintiffs and plaintiffs’ counsel in an attenpt to deprive
plaintiffs of their rights to fees and counsel. In addition,
in this case plaintiffs have presented docunments, in the form
of a witness list for an adm nistrative hearing that naned
plaintiffs’ counsel and three fambus dead people, that could
reflect a vindictive and retaliatory attitude by DCPS toward
counsel who vigorously represent their clients. This Court
finds that plaintiffs’ allegations constitute sufficient
support for their 8 1983 claimto survive defendants’ notion
to dism ss.

Def endant’ s sole argunent in opposition to plaintiffs’
8§ 1983 claimis that plaintiffs have failed to allege a
sufficient injury to sustain a claimunder 8 1983. |Insofar as
defendant is attenpting to argue that plaintiffs |ack standing
under Article Ill of the Constitution, it has done nothing to
support that argunent. Defendant cites no standing cases to
support its claim which was raised in its Reply brief for the

first time, that plaintiffs lack standing to challenge the
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actions of the DCPS at issue here. Therefore, the Court has
no choice but to disregard these undevel oped and unsupported
statenments in defendant’s brief. As expl ained above,
plaintiffs have alleged sufficient injury as a result of the
DCPS' all eged pattern and practice of infringing children and
parents’ rights to counsel under IDEA to state a 8§ 1983 claim
1. Plaintiffs’ Mtion for Injunctive Relief

Plaintiffs argue that the Perel man Meno issued August 31,
2001 that announces DCPS policy of not paying attorney’ s fees
to parents who agree to settle their IDEA clains unless the
fees are a negotiated termin the settlenment is part of the
DCPS' pattern and practice of denying parents and children
access to legal representation. Defendant’s one page response
sinply incorporates its previous notion to dism ss argunents,
and chal l enges plaintiff’s standing to challenge this policy.

Despite DCPS s questionabl e readi ng of Buckhannon,* upon

4 Contrary to DCPS readi ng of Buckhannon in the Perel man neno, the

DCPS is not required to pay attorneys’ fees to settling parents only when the
fees are a negotiated termof the settlenent. Wether or not the fees are a
negotiated termis irrelevant to the question of who constitutes a “prevailing
party,” the question that was before the Court in Buckhannon. Wen the
Buckhannon Court was referring to “judgnent on the merits or a court-ordered
consent decree,” that Court was referring to the substance of settlenent of
plaintiff’s clains, not to a provision specifying an anount of fees. As

di scussed above, in order to prevail, and to consequently be entitled to fees
a plaintiff rmust achieve a change in the substantive legal relationship
between parties. Such a change can occur through settlenent during either the
adm ni strative or judicial phase. Neither Buckhannon, nor any other Suprene
Court precedent requires that the parties negotiate the fee anount in order to
be considered “prevailing” when settling their substantive clains.
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revi ew of the pleadings before the Court, plaintiffs have
failed to establish their standing to chall enge the

i npl ementation of this specific policy. |In order for this
Court to grant prelimnary injunctive relief, plaintiffs nust
establish, anong other things, that they will suffer imm nent
harmas a result of this policy. See, e.g., City of Los
Angel es v. Lyons, 461 U S. 95, 107 n.8, 103 S. C. 1660 (1983)
(holding that a plaintiff has no standing to request
injunctive relief where he can not denonstrate “a real and

i medi ate threat of future injury by the defendant”); Fair
Empl oynent Council of Greater Washington, Inc. v. BMC

Mar keting Corp., 28 F.3d 1268 (D.C. Cir. 1994).

In plaintiffs’ reply brief, plaintiffs allege that
subsequent to the settlenent of their underlying claimin
January of 2001 and i ndependent of the attorney’s fees issue,
plaintiffs recently chall enged DCPS failure to provide
adequat e services for Christopher. Therefore, argue
plaintiffs, the potential resolution of that new I DEA claim
via settlenent brings plaintiffs within the inpact of the
Perel man meno. Plaintiffs have submtted only the
unsubstanti ated assertions of counsel to establish this
potential injury. Wthout even an affidavit fromplaintiffs,

the Court has no basis on which to find that plaintiffs have
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or will suffer an irreparable harmfromthe inplenmentation of
this policy. Injunctive relief is therefore inappropriate at

this stage of the case.

CONCLUSI ON
For the foregoing reasons, it is hereby

ORDERED t hat defendants’ nmotion to dismss is DENIED; it

FURTHER ORDERED t hat the defendants nmay file appropriate
responsi ve pl eadings no |ater than Friday, April 5, 2002; it
IS

FURTHER ORDERED t hat plaintiffs’ notion for an order
barring the inplenentation of the policy announced in the
Per el man Menor andum on August 31, 2001, is DENI ED W THOUT
PREJUDICE; it is

FURTHER ORDERED t hat a status hearing will be held on

Wednesday, April 17, 2002 at 10:00 a.m in Courtroom One.

I T 1S SO ORDERED

DATE EMVET G SULLI VAN
UNI TED STATES DI STRI CT JUDGE
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Notice to:

Ronal d L. Drake, Esgq.
5 P Street, S.W
Washi ngton, D.C. 20024

Charlotte A. Bradl ey, Esq.
Assi stant Corporation Counsel
P. O. Box 14600

Washi ngton, D.C. 20001

35



